06-17-714 15:32 FROM-  ACLUOK 4055242296 =137 POGO1/G006 F-421

IN THE DISTRICT COURT OF OKLAHOMA COUNT'
STATE OF OKLAHOMA

VANDELAY ENTERTAINMENT, LLC
d.b.a. THE LOET OGLE,

Plaintiff, Case No. CV.2013.763
v,

MARY FALLIN, in her official Capacity as
GOVERNCE OF THE STATE OF
OKLAHOMA,; STATE OF CKLAHOMA,
Bx rel. GFFICE OF THE GOVERNOR,

R g T i S N e e

Drefendants,

ORDER

The sbove styled case comes on for consideration of Plaintiff's Hoiion for Summary
Judgment ard Defendant's Cross-Motion for Summary Judgm:rt on the issus of

Exgcutive Frivilege of the Defendant, Mary Fallin, as Goverrew of the State of

Oklahorma. The Parlies appesred for oral argument on June 12, 034,

The parties zet out in thelr briefs the main legal guestion (o be resuived - Whether the

Governor has met her burdsn in withholding ceriain documents requasted by Plainui?

The Plainiifi requested records relevant to the Governor's deczian not to expand

Medicaid &z relating to the Affordable Health Care Act.  Having conavarad the motions,

briefs, ang oral argument of the parties, the Court finds the following:

The parties sgree that no Constitutional or Statutory authority &xuiz 8¢ the basis of
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Defendant’s exercise of Exacutive Privilege. Pursuant to the Open Hecords Act, public
offictals must keep all public records open for inspection for props

e4A.5

moses, 51 0.8,

The Court must determing whether the requested documents are cuklic records, and if

50, whether there is an exception to the reguirements of the Oper Bocords Ael, To ke

13

By reguired by lsw

exempt from sroduction under the ORA, the recerda must be specit:

to be kepl confidential, /o

The duty to justify the withholding of records rosts with the pys

: gody urging the
exeraption &5 set out in Citizens Against Taxpsyer Abuse v, Cly of Dklahoma iy,

BME S 2D
2003 OK 58 par 12,

The Defensant urges seversl orivileges that silow the withboldina of documents as

confidential. First, the Defendant argues for Exesutive Privilege, The Plalntiff contends
that Executive Privilege, which is taken from federal law associzizd with presidential
duties and resaponsibilities, is not relevant to the State obligations «f (e Covernor a8 i

pertaing o dogument seclusion. Howeaver, Alterey Clisnt Priviless and Dellberative

Pracese Privilege are subseis of Exscutive Privilege,

Second, the Defendant urges the finding of Adorney-Cllent Privizce. However, ro

argument hos been made that the speclfic documents withheld conisined discussions

hatwaen the Governor and her Gonersl Counsal regarding legal maiters,
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Third, the Defsndant argues the common law recognltion of the Delberative Procsss

&5
]

Priviiege. The Deliberative Process Privilege is a common law pris

& unigue to the

government, The maln purpose of this privilege is to ensurs that subordinates within an

agency will fzal fres to provide e decision maker with their uniniisiied opinions and
recommendetions without fear of later being sublected to public sidicute or criticis.
Coastal Statag Gas Corporstion v. Department of Energy, 517 F2¢ 244, 866 (D.C. C¥r
1980},

in order for oo exception 1o the ORA fo exist in Oklahoma, trare must be s0ms

connection batween the noted sxceptions and the category of docureers at hand, The

Dellberate Frocess Privilege is sxplained as protecting commuricstion thet may be

nre-decisionat snd sdvisory or deliberative, Gwichin Steering Corsrs, 10 P3d at 578

To be pre-decisional, the communicalion must fiave been made bz the dellberalive
process wes completed. The public pelicy behind the privilege is to promate frank advics
to help government shape palicy decigions, and it fosters infurmed and sound

deliberations. Freedom Foundation, 310 P3rd af 1262,

All patties eoree the documents at issus fall within the definltfor ot the Deliberstive
Process. The remaining issue is whether the Deliberative Frocess Privilege s

recognizable in Oklshoma.

In order for he documents to be  exempt from the ORA, they musl be specifically
required by imw to be keut confidential. §1 0.8, 24A.5(1), In this #ass, the Count must

determing what statutory authority might cause these documsanis 0 be deemed
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g

confidential. 7o that end, The Oklshoma Evidence Code addresses evidentiary

privileges it 12 0.8, Sec 2501,

"Except as ofherwise provided by constitution, statute, or rules zromuigated by the
Supreme Court no person has 2 privilege to: (1] Refuse to be a witness; (2) Refuss
to disclose any matter; (3} Refuse to produce any object or record: or (4) Prevent
another from baing a withess or disclosing any matter or producing any object or record.”

12 0.8, S8c.2501

Therefore, if neither constittional nor statutory authority exists, enly & Supreme Court

rule would previde autherity for the existence of the Deilberative Frecass Privilegs.

in title 12 C.5. Sec 2, the Supreme Court Rule provides that corsmn law remaing in
full force uniess a statute explicitly provides to the contraty, citins 510 v, Mamilion,

1995 CA Okle 10, 58 F 3d 1523,

Common law usage of the Deltberative Process Privilege in Oklshors has been relied
uporn i Olizhoms 88 sei out in Exhibits 1-4 in Plaintiff's brisd. Zpecifically, the
Oklzhoma Securities Depariment, an Executive Sranch Agency, ralisd on the priviisge
in Oklzhoma Depariment of Securities vs. Global Wast, 2008 ‘WL 4798885,
CJ-08-2773, December 4, 2008,

Thersfore, the Court finds the Deliberative Frocess Privilege s racognized under

common lsw in Oldehoma, and I is supported by Supreme Court ruiz 58 an excepiion
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to the Oklahama Open Fecords Act. The count finds the Delibersive Brocess Privitage
thus may be used by the Defendant to protect the content of the dacuments witshad

by the Defendant,

Further, the Defendant is ordered to produce & privilegs log of the 100 docymenis at
issue, Pureuent to the pelviiege, only the content of the emalls wov e withheld, At
Defendant’e request, Defendant may have 20 days to prepars the srivilege log which

must include dates, sender, reciplents and re: lines included.

it is 50 orderad,

Datsd this / 7&% day of

BARBARA G, BWINTOH, ZIETRICT JUDGE
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CERTICATE OF MAILING
This 15 lo cedify thet of the 17" day of June, 2014, a trus and correct

copy of the above and forsgoing instrument was sent vie U.B. mall {o!

Neal L.eader Brady R, Henderson
Senior Assisiant Attormey General ALY of Oilahoma Feugalian
313 NE, 21 Sienat 3000 Paseo Drive

Oklahoma City, Oklshome 73108 Oklshoma City, Oldaherna 73103



